  Refugee Act 1996 (as amended)

Refugee Appeals Tribunal

Postponements and Adjournments Guidance note
Introduction:

1. The high volume of postponements and adjournments of scheduled hearings continues to hinder the Tribunal’s efficient disposal of appeals.  The granting of a postponement or an adjournment of a hearing is a matter within the discretion of the Member of Tribunal. A balanced judgement must be made between the delay to other Applicants who are ready to proceed with the appeal of their cases and the real need for a last minute postponement or adjournment.
Law-

2.
The power of a Member of Tribunal to grant an adjournment is contained in paragraph 11 of the S.I. No. 424 of 2003 Refugee Act (appeals) Regulations 2003 which states as follows-

“Where the Tribunal is satisfied that an oral hearing of the Tribunal should be adjourned in the interest of justice, the Tribunal may adjourn the oral hearing to a specified date.”

Paragraph 9 (d) of  S.I. No. 424 states that in conducting an Oral hearing the Tribunal shall – “ ensure that the oral hearing proceeds with due expedition.”   

2. In Mihalescu –v- The Refugee Appeals Commissioner and Mr. Sean Delap (The Refugee Appeals Tribunal) HC 25 June 2002 Smyth stated – “ An adjournment application must be considered having regard to all the circumstances disclosed that exist at the time of the application.  While Applicants before the Tribunal must always be dealt with fairly, it cannot be that Applicants can delay the course of consideration of an application for what may be objectively perceived as  “strategic reasons” or without providing some reasonable indication as to a probable date of readiness to proceed.  If matters were otherwise, Applicants would or could be tempted to effectively dictate or try to dictate when their application would be considered. It is not the answer in the circumstances of the instant case to say that the Respondent is not prejudiced by an adjournment.”

Procedure in other Jurisdictions-

4.(a) In the United Kingdom the provisions of Rule 40(2) of the Immigration and Asylum Appeals (Procedure) Rules 2003 states that “ An adjudicator or the Tribunal must not adjourn a hearing on the application of a party, unless satisfied that the appeal or application cannot otherwise be justly determined” 
(b) The Refugee Status Appeals Authority of New Zealand states in its Practice Not 1/2004  with regard to adjournments that an “an adjournment will rarely be granted without strong and cogently presented grounds”.   

(c) Likewise, the Postponements and Adjournments Practice Notice in the Convention Refugee Determination Division of the Immigration and Refugee Board of Canada, May 1998 provides that “ The Refugee Division strictly interprets its statutory obligation to deal with its proceedings fairly and expeditiously and thus it will not routinely grant applications fro a postponement or an adjournment” 

Postponements and Adjournments -

5. Postponements and Adjournments ought only be granted where, having regard to all the circumstances, the Member is satisfied that the Applicant would otherwise be deprived of a reasonable opportunity to adequately prepare or present his or her appeal.  The onus lies on each Applicant in such circumstances to advance grounds demonstrating both that they would be genuinely prejudiced by a refusal of the application and that the circumstances in which this has arisen could not reasonably have been avoided by the Applicant or his legal advisers.  In particular, if the Applicant, seeks further time to prepare his or her case, the Member of Tribunal, should, prior to granting an postponement or adjournment be satisfied that the Applicant or his or her legal advisers did not previously have a sufficient opportunity to so prepare the case or deal with the specific problem that is said to arise.  Where the Applicant fails to show genuine prejudice or fails to show that the prejudice could not reasonably have been avoided, it should be in an exceptional case where the Member is satisfied that injustice would otherwise result, that an adjournment or postponement should be granted.  A Member should also consider the alternative to an adjournment or postponement before granting either, in particular proceeding with the Appeal and resuming at a later date where that is appropriate.

6. Where a Member grants a postponement or adjournment, reasons for the granting of the postponement/adjournment should be given in writing.  

Where a postponement/adjournment is granted it should be for the shortest period of time and where possible to a specific date
Medical grounds-

7.(a) Applications for adjournments or postponements based on illness of the Applicant- 

The following considerations may, inter alia, be taken into account by Members of the Tribunal when assessing Applications for postponements/adjournments :

Application ought to be supported by a certificate from a duly qualified medical practitioner and must state the following - 

· the illness or disability of the Applicant 

· the opinion of the Applicant’s medical practitioner as to the expected duration of the illness or disability.

· why in the opinion of the Applicant’s medical practitioner, the Applicant is not able to attend the hearing.

· when in the opinion of the Applicant’s medical practitioner, the Applicant will be fit to attend the hearing.

In the event of there not being a medical certificate complying with these guidelines, the Member of Tribunal should enquire into the reason and unless the Member is genuinely satisfied that the Applicant was genuinely unable to obtain a medical certificate in the above form refuse the Application.    
Where a postponement/adjournment is granted it should be where possible to a specific date. 

7. (b) Applications for adjournments based on the claimed necessity to submit    

      medical or psychological / psychiatric reports-

The following considerations may inter alia be taken into account by  Members of the Tribunal when assessing Applications for postponements/adjournments on these grounds.
· What type of report is being sought and how is it relevant to the Applicant’s case?

· Why was the report not sought at an earlier stage?

· When will the report become available?

· Can the hearing proceed and be adjourned to a specific date for further evidence, presentation and consideration of the report?

· Can the Member hear the Appeal and after hearing evidence then decide on the relevance of the medical reports?

Where a postponement/adjournment is granted it should be where possible to a specific date.  If reports are not produced on the adjourned date without good reason, the Appeal hearing should proceed on that day. 

Grounds relating to Documents-

8. (a) Applications for postponements/adjournments based on claimed necessity of further time to obtain other documents – 
The following considerations may inter alia be taken into account by  Members of the Tribunal when assessing Applications for postponements/ adjournments on these grounds.

· What is the probative value of the documents?

· Can the Member hear the Appeal and then decide on the relevance of the documents it is claimed are necessary for the Applicant’s case?

· How long has the Applicant been in the country?

· When did the Applicant first avail of legal representation?

· Why have the documents not been procured at an earlier stage?

· What is the realistic likelihood of the documents being obtained within a reasonable time frame?

· Why can the hearing not proceed and the documents be submitted by a particular date.?

The Member should consider the relevance of the document and the good faith of the Applicant in procuring the document at a very late stage and whether the document could have been obtained earlier and without the necessity of an postponement/ adjournment application.  
Where a postponement/adjournment is granted it should be where possible to a specific date. 

Alternatively, the Member may proceed with the hearing and allow extra time for the submission of the document.  The Member should allow a strict time limit for the receipt of the documents and in default of the submission of the documents within the said time limit, the Member may proceed to make her/his decision in the absence of the documents. 
8. (b) Applications for adjournments based on a request for further time to consider documents submitted at the hearing.

The following considerations may inter alia be taken into account by  Members of the Tribunal when assessing Applications for adjournments on these grounds.

· When did the documents come into the Applicant’s / Legal Representatives possession and why did they come into his possession at that stage?

· Why was the document not submitted at an earlier stage?

· How long has the Applicant been in the country?

· When did she/he first avail of legal representation?

· If the document requires verification, why was this not done at an earlier stage?

· Can the hearing be adjourned for a brief  period of time to enable the legal representative to consider the documents. 

Where an adjournment is granted to a future date it should be to a specific date where possible. 

8. (c) Applications for adjournments at the hearing based on necessity of further time to translate documents
The following considerations may inter alia be taken into account by  Members of the Tribunal when assessing Applications for adjournments on these grounds.

· When did the documents come into the Applicant’s possession?

· Why have the documents not been translated prior to the hearing?

· What is the relevance of the document to the Applicant’s Appeal?

The  Member may proceed with the hearing and  hear such evidence as is appropriate and  reconvene the hearing at a later date for the reception of evidence in relation to the  translated documents and any other outstanding issues.

Where an adjournment is granted it should be where possible to a specific date.  In default of the submission of the translated documents within the the said time limit, the Member may proceed to make her/his decision.

Grounds based on inability of the Applicant’s Legal Representatives on the scheduled date
Practitioners should take careful note of the professional codes of conduct issued by the Incorporated Law Society and the Bar Council of Ireland- 
 Paragraph 2.1 of the Law Society Guide to Professional Conduct of Solicitors in Ireland states-

The Solicitor’s inability to complete instructions :

“A solicitor should not agree to act for a client if he knows that he will be unable to carry out the instructions of his client adequately.

A solicitor should not accept instructions to act in a matter for which he does not have sufficient expertise or if he will not have time to give the necessary attention to the case.

Where, having regard to his professional, legal and moral obligations, a solicitor decides that he cannot accept instructions from a particular person, he should immediately inform that person of his decision not to act.  If the solicitor considers it appropriate to do so, he may recommend another solicitor to the person or he may introduce the person to another solicitor.”

 Paragraph 2.18 of the Code of Conduct for the Bar of Ireland states the following-

“It is the duty of a barrister at all times to ensure that his practice is efficiently and properly administered, and In particular, he must take all reasonable and practicable steps to ensure that his Court engagements are properly fulfilled.” 

Paragraph 2.19 of the Code of Conduct for the Bar of Ireland provides that :
“ A barrister may not accept so many instructions that he cannot reasonably expect to give adequate attention to all of it within a reasonable time and a barrister owes a duty to his instructing solicitor to inform him promptly if it becomes apparent that he is unlikely to be able to attend to his instructions or if there is likely to be a substantial delay in attending to them”

9. The following considerations may inter alia be taken into account by  Members of the Tribunal when assessing Applications for  postponements/ adjournments on these grounds
· When was the notice of appeal submitted ?

· When did the solicitor notify the Tribunal that the hearing date was not convenient ?

· Why did the Solicitor not notify the Tribunal of dates that were not convenient to the Applicant’s solicitor to attend for an oral hearing upon receipt of the letter acknowledging receipt of notice of appeal?

· What is the reason provided to the Tribunal by the solicitor?

· Why was the solicitor unable to find a replacement solicitor/ barrister to proceed with the hearing on the day?

It should be noted that when an Appeal against a recommendation of ORAC is received by the Registry Unit of the Tribunal an acknowledgement letter acknowledging receipt of Appeal is sent to the Applicants’ solicitor.  The acknowledgement letter requests the Applicant’s Solicitor to inform the Tribunal of dates that are not convenient for the Applicant’s Solicitor to attend for an oral hearing.  It should also be noted that solicitors are informed of the oral hearing some weeks in advance which allows them to plan their business scheduling. 

10. Applications based on other reasons will be considered in accordance with paragraphs 5 and 6 above.

Signed ………………………………..


      J. Ryan


      Chairperson

Date……………………………………
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